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be reversed and the cause remanded to the circuit court, with 
instructions to enter a decree canceling all the so-called pro- 
moters' stock which now stands ki the name of S. E. Morriss, 
and that, with respect to the transactions growing out of the 
Hammond lease, and the commissions received by Morriss upon 
the sale of stock, that the cause be referred to a commissioner, 
with direction to report with respect to them. 

The decree of the circuit court is reversed. 

Reversed. 

Whittle, J., absent. 



Lambert v. City of Norfolk. 

June 11, 1908. 
[61 S. E. 776.] 

1. Damages — Injuries to Land — Elements At common law it was 

generally damage done to the corpus of a person's tand or to some 
right enjoyed by. him in connection therewith, and not to the feel- 
ings, for which a recovery was allowed, and the inconvenience had 
to be more than fancy or fastidiousness. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, 
§§ 100, 273.] 

2. Eminent Domain — Injury to Property Not Taken. — Before the 
adoption of Const. 1902, § 58, declaring that the Legislature shall 
not enact any law whereby private property shall be taken or dam- 
aged for public uses without just compensation, a municipality could 
damage private property, in violation of the owner's common-law 
rights, under legislative authority, without giving compensation. 

3. Same— "Damaged."— Const. 1902, § 58, provides that the Leg- 
islature shall not enact any law whereby private property shall be 
taken or damaged for public uses without just compensation. Held, 
that the provision, in so far as it relates to property damaged, merely 
provides a new right of action, and, as the word "damaged" is nei- 
ther enlarged nor restricted by the Constitution, it is used with its 
common-law meaning, not damage to the feelings, tastes, of senti- 
ments, but physical damage to the corpus or to some right of prop- 
erty appurtenant thereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent 
Domain, § 177. 

For other definitions, see Words and Phrases, vol. 2, pp. 1820- 
1822.] 

4. Cemeteries— Location— Damage to Adjacent Lands — Statute — 
Construction — "Damaged." — Code 1902, § 1414, as amended by Act 
Feb. 9, 1906 (Laws 1906, p. 10, c. 12), provides that, when damage 
is done to adjacent lands by the establishment of a cemetery as 
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provided for in the preceding sections, the owners of lands damaged 
may recover from the municipality or person establishing the cem- 
etery, etc. Held, that the word "damaged" is used in the same 
sense that it is in Const. 1932, § 58, prohibiting the passage of laws 
whereby private property may be damaged for public use without 
just compensation, as meaning damage to the corpus of the prop- 
erty, and hence the owner of adjacent farm land could not recover 
damages because the .land was rendered less desirable for residence 
purposes, or because of personal annoyance or discomfort in its 
use, by reason of the establishment of a cemetery. 

Appeal from Circuit Court of City of Norfolk. 
Action by one Lambert against the city of Norfolk. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Thos. W. Shclton, for plaintiff. 

J. F. Duncan and E. R. F. Wells, for defendant. 

Harrison, J. This action was brought against the city of 
Norfolk to recover damages which the plaintiff alleges she has 1 
sustained in consequence of the city having established a cem- 
etery adjacent to her lands. 

It appears that on February 15, 1906, the city of Norfolk 
purchased, for cemetery purposes, a tract of land situated on 
Mason's creek, in the county of Norfolk, 2 l / 2 miles north of 
the present city limits, containing 166j^ acres, at the price of 
$320 per acre, and has paid for the same and received a deed 
therefor. This purchase was made under power conferred on 
the city by its charter and by virtue of section 1414 of the 
Code of 1904, as amended by Act Feb. 9, 1906, p. 10, c. 12. 

The amended section is as follows: "Sec. 1414. Location of 
Cemeteries; Limitation as to Quantity of Land. — Nothing con- 
tained in the four preceding sections shall be. so construed as 
to authorize any cemetery to be hereafter established in the 
corporate limits of any city or town, or within one hundred 
yards of any residence, without the consent of the owner of 
such residence; or to authorize the conveyance of more than 
three hundred or the condemnation of more than two acres of 
land for use of a cemetery, but when damage is done to adja- 
cent lands by the establishment of such cemetery, whether es- 
tablished by purchase of land or condemnation proceedings, the 
owners whose lands have been damaged shall have right of 
action against any person, firm, corporation or municipality es- 
tablishing said cemetery, said action to be instituted within one 
year from the establishment of such cemetery." Acts 1906, p. 
10, c. 12. 

Prior to this amendment the statute inhibited the establish- 
ment of a cemetery within the corporate limits of anv citv or 
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town, or within 400 yards of any residence, without the consent 
of the owner of such residence, and further inhibited the con- 
veyance of more than 75 acres or the condemnation of more 
than 2 acres of land for use as a cemetery. Acts 1902-04, p. 
896, c. 563. 

The changes, reducing the distance from a residence at which 
a cemetery could be established from 400 to 100 yards, and in- 
creasing the area that could be bought for cemetery purposes 
from 75 to 300 acres, were doubtless suggested by the greatly 
increased demand for burial space, especially within convenient 
reach of large cities. The right of action, given for the first 
time by this amendment, was manifestly in furtherance of the 
recent constitutional provision that the Legislature should not 
"enact any law whereby private property shall be taken or dam- 
aged for public uses, without just compensation." Const. 1902, 
§ 38. 

The statute, as amended, seeks to protect two objects, namely, 
residences and land. It protects residences by inhibiting the 
establishment of a cemetery within 100 yards thereof. This 
denial of the right to establish a cemetery within 100 yards of 
a residence, without the consent of the owner, was doubtless 
considered a sufficient and effective protection to such residence. 
The right of action is confined to a recovery for damage done 
to adjacent lands by the establishment of a cemetery. The lim- 
itation of 1C0 yards is not measured from the land, but from a 
residence. It affects residences alone, and has nothing to do 
with the right of action given to an adjacent landowner. 

The plaintiff owns and resides on 125 acres of land, which 
is adjacent to the rear portion of the tract owned by the city. 
No part of the plaintiff's land has been taken, and no right ap- 
purtenant thereto lias been invaded. The record shows that the 
establishment of this cemetery has in no way interfered with 
any of the plaintiff's rights of property, such as access, rights 
of way, water rights, light and air, easements, lateral support, 
etc., or that the cemetery is being operated as a nuisance. On 
the contrary, it appears that she has suffered no such injuries. 
The plaintiff's declaration, her bill of particulars, and the evi- 
dence all show that her case is based solely upon the theory that 
the market value of her land has been diminished by reason of 
the purchase of the land by the city of Norfolk for cemetery 
purposes, and by its passage of an ordinance establishing the 
same as "Evergreen Cemetery." The plaintiff's land is only 
used for farming purposes. It has never been platted or laid 
out in streets, and no lots there have ever been offered for sale. 
In view, however, of the rapid growth of Norfolk, the plaintiff 
expects her land to have a future value for residential purposes, 
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and she thinks that an adjacent cemetery will greatly impair 
its value for such purposes. It is clear that the claim of the 
plaintiff to damages rests entirely upon sentimental considera- 
tions, and the prejudice that some people have to living near a 
cemetery. 

Such considerations as constitute the basis of the plaintiff's 
claim were not recognized at common law as ground for a re- 
covery of damages. At common law it was generally damage 
done to the corpus of the plaintiff's property, or to some right 
enjoyed by the plaintiff in connection therewith, and not to the 
feelings, for which a recovery was allowed. The inconvenience 
had to be something more than fancy or fastidiousness. The 
law did not recognize damage to the feelings or mind, com- 
monly called sentimental damage, but applied the maxim, "Dam- 
num absque injuria." 

This doctrine of the common law is aptly illustrated bv the 
case of Monk v. Packard, 71 Me. 309, 36 Am. Rep. 315. There 
the plaintiff sued an individual for damages suffered on account, 
of private burying ground located wholly on the land of the 
defendant ; the nearest grave being 40 feet from, and opposite 
to, the plaintiff's sitting room, and in plain view of his front 
windows and door. He elaimed that it rendered his residence 
uncomfortable and the enjoyment of his property disagreeable, 
and that it had lessened its market value. The jury allowed $25 
damages, and the defendant appealed. It was held that the 
verdict was against the law and should be set aside; the court 
saying: "Nor can the verdict be sustained upon the sole ground 
of the cemetery's proximity to the plaintiff's premises, and the 
consequent depreciation of the market value of his property; 
for a repository of the bodies of the dead is as yet indispensa- 
ble, and wherever located it must ex necessitate be in the vicin- 
ity of the private property of some one, who might prove its 
market value injuriously affected thereby. New Orleans v. 
Wardens, etc., 11 La. Ann. 244. But, assuming that the jury 
in respect to these matters found in behalf of the defendants, 
and concluded that there was no injury to the plaintiff's prop- 
erty or to his physical health or comfort, and based their verdict 
solely upon the ground that, on account of its relative position 
with the plaintiff's house, the cemetery inevitably meets his im- 
mediate view whenever he looks from the north window of his 
sitting room or steps from his door, and that thereby the com- 
fortable enjoyment of his dwelling house is interfered with, 
then the defendants contend that the verdict is against law 
upon the ground that such discomfort is one purely mental, 
and is not a cause of action." This contention of the defend- 
ants was also sustained ; the court, quoting from Cooley on 
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Torts, saying: "The inconvenience must be 'something more 
than fancy, delicacy, or fastidiousness.' * * * If this burial 
ground is, under the circumstances, a private nuisance, then is 
it also a public nuisance to every traveler who passes on that 
road, as well as every soldiers' monument in the country." 

It is plain, therefore, that, under the common law, the plain- 
tiff would not be entitled to damages against the city of Nor- 
folk on account of the establishment of "Evergreen Cemetery" 
merely because it offended her taste or feelings, or might affect 
the fastidious sentiments of some of her prospective purchasers 
of lots. 

This was the state of the law when the Constitution of 1902 
was adopted. This instrument, for the first time, provides that 
the Legislature shall not enact any law whereby private property 
shall be taken or damaged for public uses without just com- 
pensation. In section 1414 of the Code of 1904, as amended, 
the word "damaged" is used in the same sense that it is in the 
Constitution. The statute simply carries out the constitutional 
provision on the subject. 

Before the adoption of the present Constitution, private prop- 
erty could be damaged by a municipality, acting under legisla- 
tive authority, and no compensation for such damage could be 
recovered. Home Building Co. v. Roanoke, 91 Ya. 52, 20 S. 
E. 895, 27 L. R. A. 551; Meyer v. City of Richmond, 172 U. 
S. 82, 19 Sup. Ct. 106, 43 L. Ed. 374. In each of these cases, 
and in others that' might be cited, a municipal corporation, act- 
ing under legislative authority, had been the offender, and each 
of them was decided on the general principle that these cities, 
although they violated common-law rights of property, never- 
theless did so under authority of the Legislature ; and that the 
Legislature had the power, under the then existing Constitution, 
to grant such authority, without requiring damages to be paid, 
inasmuch as the acts done did not constitute a "taking" of prop- 
erty within the meaning of the constitutional provision then in 
force. In each of the cases to which we have adverted the 
act done constituted a violation of a common-law right, and 
would have been actionable if it had been done by an individual. 
Relief was denied, not because no right had been invaded, but 
because there was legislative authority for the invasion. 

This line of decisions was referred to and commented on in 
the debates on the subject of inserting the "damage clause" in 
the Constitution of 1902 ; and their effect in making the right of 
recovery for an admitted injury depend upon whether the wrong 
was inflicted in pursuance of legislative authority or otherwise, 
was repeatedly criticised. It is clear that the law, as illustrated 
by the decisions which we have just mentioned, was regarded 
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by the convention as unsatisfactory, and that it was the desire 
to remedy that condition of things which led to the insertion 
in the Constitution of the words "or damaged," thereby inhibit- 
ing the Legislature from enacting any law whereby private 
property might be taken "or damaged" without providing for 
compensation. The convention was not attempting to create 
any new right, incident to land, but was providing a right of 
action, which, before the enactment of this provision, did not 
exist where the injury was inflicted under legislative authority. 
The meaning of the word "damaged" was neither enlarged nor 
restricted by the Constitution. It must, therefore, have been 
used in the same sense and with the same meaning that it had 
at common law — not damage to the feelings, tastes, or senti- 
ments, but physical damage to the corpus or to some right of 
property appurtenant thereto. 

This provision of the Constitution of 1902 has been consid- 
ered by this court in two cases — Swift & Co. v. Newport News, 
105 Va. 108, 52 S. E. 821, 3 L. R. A. (N. S.) 404, and Tide- 
water Railway Co. v. Shartzer, 107 Va. , 59 S. E. 407. In 

the Swift Case the injury complained of was the physical es- 
tablishment of a new grade on a street on which the plaintiff's 
property abutted. The injuries which it was claimed the plain- 
tiff had suffered were injuries to his right of access to his prop- 
erty. No question of sentimental damages or depreciation in 
value caused by sentimental considerations was involved in the 
case; but the court, both in the Swift Case and in the Shartzer 
Case, cited with approval the leading case of Rigney v. Chicago, 
102 111. 64, which case had also received the approval of the 
Supreme Court of the United States in the case of Chicago v. 
Taylor, 125 U. S. 166, 8 Sup. Ct. 820, 31 L. Ed. 638. 

The Rigney Case appears to have been the first case decided 
under the constitutional provision embodying the "damage 
clause." In that case it was held that the damages contem- 
p'ated were those resulting from the direct physical disturbance 
of a right, either public or private, which a landowner enjoyed 
in connection with his property, and which gave to it an addi- 
tional value. The court does not Say in this case that the land 
must be actually invaded or disturbed in order to give its owner 
a right for damages under the constitutional provision, but that 
it was sufficient if some right connected with the land had been 
disturbed, basing the right of damages on the ground that a 
right had been disturbed. 

The question was more fully discussed in the Shartzer Case. 
That was a condemnation proceeding by the Tidewater Railway 
Company. Julia A. Shartzer owned land adjoining that which 
was condemned, <tnd the question involved was in regard to the 
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proper measure of her damage and the items which it was 
proper to consider. 

The case at bar is stronger than the Shartzer Case. Here 
the city of Norfolk has not sought to condemn the plaintiff's 
property, but has established a cemetery on its own property, 
and -no property rights of the plaintiff have been in any way 
affected or disturbed thereby. She simply objects to the pres- 
ence of a cemetery adjacent to her land. 

In the Shartzer Case, supra, Judge Keith says : "A person 
who is asking nothing with respect to his property is limited in 
the use of his own property only by the maxim that he must 
enjoy it in such a manner as not to injure that of another ; or, 
less literally but more accuiately, perhaps, 'So use your own 
property as not to injure the rights of another.' " 

In further discussion of the subject, it is said, quoting with 
approval the following language from the opinion of the court 
in the case of Eachus v. Los Angeles Consol. El. R. Co., 103 
Cal. 614, 37 Pac. 750, 42 Am. St. Rep. 149 : "The Constitution 
does not, however, authorize a remedy for every diminution in 
the value of property that is caused by a public -improvement. 
The damage for which compensation is to be made is a damage 
to the property itself, and does not include a mere infringement 
of the owner's personal pleasure or enjoyment. Merely ren- 
dering private property less desirable for certain purposes, or 
even causing personal annoyance or discomfort in its use, will 
not constitute the damage contemplated by the Constitution; 
but the property itself must suffer some diminution in sub- 
stance, or be rendered intrinsically less valuable, by reason of 
the public use. The erection of a county jail or a county hos- 
pital may impair the comfort or pleasure of the residents of that 
vicinity, and to that extent render the property less desirable, 
and even less salable; but this is not an injury to the property 
itself so much as an influence affecting its use for certain pur- 
poses. But whenever the enjoyment by the plaintiff of some 
right in reference to his property is interfered with and thereby 
the property itself is made intrinsically less valuable, he has 
suffered a damage for which he is entitled to compensation." 

The learned judge, further quoting with approval, says: "'A 
recovery has not been allowed,' says Lewis on Eminent Domain, 
'in any case unless there was some physical injury to the plain- 
tiff's property, or, by noise, smoke, gases, vibrations, or other- 
wise, an interference with the street in front of his property, or 
with some right appurtenant thereto, or which he was entitled 
to make use of in connection with his property. On the other 
hand, several cases have held that mere depreciation, caused by 
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the proximity of a public improvement, afforded no ground for 
redress.' " Lewis on Em. Dom. § 236. 

Judge Dillon makes the following clear and forcible state- 
ment of the law applicable to the subject under consideration: 
"The words 'injured or damaged,' found as they are in the emi- 
nent domain clause relating to the taking or appropriation of 
property for public use, as well as the history of the origin and 
cause of this provision, and a consideration of the mischief in- 
tended to be remedied, show that it was not the intention of the 
constitutional amendment to create a right and to give a rem- 
edy in all cases of consequential damage which may result from 
the exercise of legislative power in making public improvements, 
or even from the appropriation of private property, or for in- 
juries to private property for public use. A city, for example, 
under legislative authority, might condemn land for the purpose 
of establishing a hospital thereon, or a prison, which, if estab- 
lished, would have the consequential effect to injure or depre- 
ciate the market or actual. value of property in the neighbor- 
hood. Such injuries, however, would not in our judgment be 
within the Constitutional amendment. This amendment must, 
as it seems to us, be limited to cases where the corpus of the 
owner's property itself, or some appurtenant right or easement 
connected therewith, or by the law annexed thereto, is directly 
(that is, in general, if not always, physically) affected, and is 
also specially affected (that is, in a manner not common to the 
property owner and to the public at large) ; and such direct 
and special injury must be such as to depreciate the value of 
the owner's property. These elements 'concurring' his prop- 
erty is damaged within the meaning of the constitutional amend- 
ment; and to the extent of such diminished value, beyond dam- 
ages sustained by the public at large from the improvement, the 
property owner is under the constitutional amendment entitled 
to compensation. It may, perhaps, be premature to affirm that 
the meaning of the word 'damaged,' as used in the recent con- 
stitutional amendments, is absolutely confined to cases where the 
common law would have given a remedy for injuries to prop- 
erty or property rights, if the legislative authority to do the act 
which caused the damage had not, aside from such constitu- 
tional amendment, deprived, or been previously construed to 
deprive, the owner of his right to compensation therefor; and 
yet such is in our judgment its main, if not exclusive, purpose 
and effect." Dillon on Mun. Corp. § 587d. 

It follows from what has been said that the plaintiff is not 
entitled to recover, having suffered no injury because of the es- 
tablisnment of the cemetery that is recognized by the law as a 
wrong to be compensated in damages. 
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The instructions given by the circuit court were in harmony 
with the views herein expressed, and without prejudice to the 
rights of the plaintiff. 

The judgment complained of must be affirmed. 

Affirmed. 

Keith, J., absent. 

Note. 

See note to Tidewater Ry. Co. v. Shartzer, 13 Va. Law Reg. 845. 



Norfolk & Portsmouth Traction Co. v. Ellington's. Adm'r. 

June 11, 1908. 
[61 S. E. 779.] 

1. Master and Servant — Duty to Furnish Safe Appliances. — The 

law only imposes upon the master the duty of using ordinary care 
to provide the servant with reasonably safe and suitable appliances, 
and the right of selection among adequate and safe methods and 
instrumentalities rests wholly with the master, who is not required 
to furnish the newest and best appliances. 

[Ed. Note. — For cases- in point, see Cent. Dig. vol. 34, Master and 
Servant, §§ 171-174.] 

2. Evidence — Opinion Evidence — Qualification of Experts. — A wit- 
ness who had been- a conductor and motorman on electric cars off 
and on for eight years, but had never had any experience in super- 
intending the construction of cross-over trolleys, was not qualified 
to give an expert opinion as to whether a cross-over trolley would 
be a simple and inexpensive device for promoting the safety and 
convenience of an electric railway company and its employees at a 
certain point. 

3. Master and Servant — Action for Death of Servant — Sufficiency 
of Evidence In an action for the death of a street railway em- 
ployee, where a count of the declaration alleged that defendant com- 
pany negligently failed to adopt and promulgate adequate rules for 
the protection of its employees in crossing a "latch," and the only 
evidence on the subject was that of a witness for plaintiff that em- 
ployees were instructed to look out, when using the "latch," to 
see that there was nothing approaching, the count should have been 
withdrawn from the jury for lack of evidence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and 
Servant, §§ 1010-1050.] 

4. Statutes — Construction — Meaning of Words — Statutes are pre- 
sumed as a general rule to employ words in their popular sense, but, 



